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SOCIAL SECURITY
QOffice of the General Counsel

Office of General Law . : )
Nancy Weiss . . (410) 965-5307 Direct Dial
nancy.weiss@ssa.gov (410) 597-0507 Fox -

March 27, 2009

Clerk of the Board .

Merit Systems Protection Board

1615 M Street, NW '
Washington, DC 20419

C BIE26p-00 /2-T

Re;  Social Securiry Admmistraﬂon V. Dan R. Hyatt

Dear Clerk of the Boari

~

Pursuant tt ‘S"C E.R..§§ 1201.137, 1201.138, enclosed please find two copies of the
Agency's Statement of Charges. and Speclﬁcatmns in the above-~captioned case for filing with the
Boatd, Asnoted on thé wclosed Cemﬁcate of Semce, a copy of the same has been transmitted
to the Respondent.. ©

Should you have any questions regarding this matter, please do not hesitate to contact me
as the Agency Representative in this matter. My contact information is noted below.

‘Sincerely,

Nancy Weidd, Attorney

_ Office of the General Counsel
Office of General Law
P.O, Box 17788
Baltimore, Maryland 21235-7788
410.965.5307 (Telephone)
410.597.0507 (Facsimile)
E-mail: namy.wciss@ssa.gov

cc with enclosure via cemﬁed ﬁ’}fl lar mail;
. DanR. Hyatt Uﬁj 34! 40 3fU373

SOCIAL SECURITY ADMINISTRATION  BALTIMORE MD 21235-0001



UNITED STATES OF AMERICA
MERIT SYSTEMS PROTECTION BOARD

— - 5
SOCIAL SECURITY ADMINISTRATION, )
Agency, ) Docket No.
)
)
v )
' )
" DANR.HYATT, ) Date:
' Respondent. )
)
)

\

STATEMENT OF THE CHARGES AND SPECIFICATIONS )

- The Social Security Administration (“SSA” or “Agency™) proposes to suspend

Dan R. Hyatt (“Res;mﬁdent”) for 30 dEllys from his position as an SSA. adn'iinismﬁve law judge
i (“ALJ") appointed pursuant to 5 U.S.C. § 3103, as the Agent::y'belicves that good cause suppo;ts'
‘Respondent's suspepsion. In accordance with 5 U.S.C. § 7521 and corresponding regulations,
tﬁc Agericy refers this ﬁaﬁa to thz Merit Systems Pratection Board (“MSPB” or “Board") to
determirie if there is good cause:tol suspend Rcspondent ‘
General Backgroumi |

Respondent is an ALJ assigned to the Portland, Oregon Hearing Office of SSA’s Offics
of Disability Adjudication and Review (;‘ODA.R"). The Portland Hearing Office is one of
approximately 140 hearing o'fﬁces throughout the nation under the umbrella of ODAR1 which

administers the nationwide hearings and appeals program for SSA. ALJs employed by SSA,




including ReSpondeqL are responsible for holding hearings and issuing decisions in accordance
with the Social Security Act, its implementing regulations, and Agency policy. The Charges

against Respoﬂdent are as follows:

CHARGEI: Unauthorized Release of Personally Identifiable Information
Specification:  In or around February 2008, Respondent provided a compact disc digital
recording of a Social Security hearing (*Hearing CD") to an investigator of the Oregon State Bar
(*“OSB™); the Hearing CD contained personally 1dent:ﬁable information about a claimant who
had appeared before Respondent.
Narrative ) )

On February 21,2007, Respondent started a hearing regarding 4 claimant’s .cla.im for
Social Security benefits, but ended it shortly thereafier, A digital recording was made of the
truncated hearing, The claimant was represented at the hearing by an attomey represgntativé. In
or around Feb@ 2008, nearly a year after the hearing, Respondent provided a copy of the
Hearing CD made of the February 21, 2007 hearing to an iﬁvcstigz_a;or w11;h t‘hG OSB. The .
Héaring CD was armotate;l with the claimant’s name and Social Scc1;rity number, and the
recording content co'mained personally identiﬁable information aboult' the claimant, such as his
disability apphcatxon l'ustory and one of his doctor’s names. On Fi ‘ebruary 22, 2008, the Portland,
Orcgon, Hearmg Office recewed a copy of an undated letier from the claimant addressed to- the
OSB complaining that Respondent had improperly -gwe\n the OSB a copy. Of the digital rgco;ding .
made of his hearing. The claimant noted that the Hearing CD provided to the OSB contained the
claimant’s name, S;)cis;l Security Number, and information about his February 2007 hearing.
The claimant provided copies of his letter to the City of Tigard Police Department, SSA, the U.S.

Attomey in Portland, and the FBI in Portland. '




On February 22, 2008, Sue Leise, the Portland Hearing Office Director, discussed the
letter with Respondent, a_md Respondent admitted that he had provided the Heg:ing CDhin, .
question to the OSB. On February 25, 2008, Ms. Leise apain spoke with Respondent and
informed him .ﬂjat she would have to alert ODAR management iﬁ the ODAR liegiopal Office in
Seattle about the claimant’s complaints and the Respondent’s unauthorized release of personally |
idenﬁﬁab!e information, Respondent indicated that he understood but suggested that Ms, Leise
. did not have to inform the Region that Resporident was the individual who had actually provided
the Hcaring CD to the OSB. Ms, Leiss informed Respondent that she could not withhold
information regarding Resp.ondent’s involv;ement, and Respondent indicated that he understood
her position. | .

-On March 17, 2008, Regional Chicf Administrative Law Judge David DeLaittre
questioned R&epondent gbout his role di_sc!’oshg“me Hearing CD to the OSB. Rssptmdept
stated, among other things, that he had made severai copies of the Hcarh;'g éD at the time of the
hearing, and he was not _awaré of the Agency’s policy against mf‘ming complaints against
representatives directly to state bars; however, he also stated that he was careful not to filea’
‘complaint, but only responded to the bar’s request for infonmation. - Respondent stated that the
zepn;sentaﬁve in question was Incompetent, and that he had no wﬁﬁdence that management.
would take any action on his complaint against the representative. Hc.a also stated that he did not
cansult with Agency management befo:é disclosjné the Hearing CD because either management
would .d°. néﬂling .01' perhaps try to advise him not to disclose the Hearing CD, which he wanted
to do. He also stated that in his opinion, state agency requests are exempt from the Privacy and
Freedom of Information Acts. Finally, Respondent stated that as an ALJ, he is required to "be an

active member of the bar, and the bar requires him to disclose complaints against other attomeys.

»
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~ Respondent’s conduct 1:s particularly egregious given that he was on specific notice that
the Agency has strict rules about maintaining the confidentiality of personally identifiable
information, and prohibits this type of unauthorized release. In 2004,a Social Security
claimant’s representative filed a complaint against Respondent with the OSB: In an effort to
defend bim'self, Respondent gathered over 200 pages of exhibits and documents pertaining to
hearings invblviné the claimant and the claimant’s representative. On June 7, 2004 SSA
Regional Chwf Counsel Lucﬂle Meis advised Respondent via email that he could not release any
dqcuments protected by the Privacy Act, and that the Agency’s A.nnual Personnel Rcmmdem
"rcmforced“ this advice. On July 23,2004, SSA Regional Chief Administrative Law J udge
DeLaittre sent an email to SSA Chief Admini‘sh'ative‘ Law Judge David Washingtoz'z stating that
Respondent’s actions were “exl‘nxﬁely_'disconccxﬂng” bmause’ﬁe Respondent continued to
con;ervnplate submitting the documents he had gathered despite baving been advised by SSA
Regional Chief Coﬁ:isel Meis not to submit any materials m vialation of the Privacy Act, After
discussing the matter with SSA Regional Chief Cognsel Meis on July 26, 2604, Respondent
finally agreed not to submit the material bcéause of Privacy Aét concerns.

In addition, on December 14, 2007, appmxxmately 2 monihs before Respondent released
the persana]ly ndenuﬁable information on the Hcarmg CD to the OSB, Rcsporldent signed a -
statamcm achowledgmg that he had read and understood SSA’s Annual Reminder on
Safeguarding Personally Idenuﬂable Informatxon (PIL) for SSA Employecs See Exhibit A.
Respondent further acknowledged that he understood his responsibility to protect personally
identifiable information, to m.aiﬂtain appropriate security controls, and to report the oss ar
suspected loss of personally 1dent|ﬁable information, Id. The Annual Reminder provides that

“[e]ach SSA employee is responmble for properly safeguardmg PII from loss, theft or improper




dislac!omfe, including inadvertent disclosure, and to immediately notify his/her supervisor of any
breach, loss or potential loss of PII in any form.” Id, The Annual Reminder also provides that

_ “[e]mployees who fail to ‘adeqﬁa:'.ely safeguard PII or who violate Age.n_cy bblicies for
safeguarding P;I may be subject to diséipﬁnaﬁ action up to and including removal from Federal
service or other actions in accordanqe';with applicable Iaw and Aéemy policy.” ' Id,

Respandent was clearly on notice that providing to the OSB a Hearing CD containing
personally identifiable information violated SSA policy and raise;i significant Privacy Act
concems. As SSA Regional Chief Administrative Law hidge DeLa:ittre indica'ted to SSA Chief
AWMVa Law Judgé Washington in 2004, SSA Régional_ Chief Counsel M'e'is had
previously advised Respondent that he could not provide material containing pcl"s;mall y
identifiable infor;nation to the OSB because of Privacy Act concerns, and Respondent
subsequently agreed that he would not submit the material containing personally i,déntiﬁable'
information that he had gathcxzed, due to those Ptivacy Act concerns. Respondent aiso |
acknowledged in December 2007 that he had read and understood the Agency’s Antmal
Reminder on employee duties gégarding personally identifiable information. Nevertheless,

_ around February 2008, R;t:spondent proyidcd acopy of a clMt’s Héa;ipg CD, which
contained personally identifiable infonnatl'.t‘)n,, to the OSB. Respondent, the;refore, failed to
adec‘luately safeguard personelly identifiable information and violated Ageﬁcy'policies for

safegnarding personzlly identifiable information.

CHARGE II: Fajlure to Follow Agency Policy Regarding Reportmg A!legahons of
Representative Misconduct

Specification; In or about February 2008, Respondent violated Agency pohcy when he filed a X
complaint against a Social Security’ representative with the-OSB. o




*

arrative _

In or about February 2008, Respondent provi.ded to an investigator of the OSB a Heanng
CD that contained personally identifizble information about a claimant who had app"eared ata
liearing before Respondent. Respondent provided this Hearing CD to the OSB because
| Respondent believed that the Hearing CD contained information demonstrating that the -
claimant’s reﬁrcsantaﬁve had engaged in misconduct before SSA. The &anscript of the hearing,
which was included on the Hearing éD reveals that Respondent aggressively challenged the
competency of the clmmant’s representative and denigrated the claimant’s mpresentatwe in f:ont
of his client (the clainant) while officially on the record, rather than focusing on the merits of the
claimant’s ¢laim for Social Security benefiis, which was the purpose of the hearing. See
Exhibit B. Respondent’s actions violated Agency policy regarding mmplainté to state bars about
representatives who appear before SSA. Social Security regulations pmvidé a process for
addressing rcpresentati\;es' violations of SSA requirements, rules, and standards for
_ }cpmsqntaﬁvcs. SSA prodedurcs require ODAR employees, 'includ,in‘g AlLlJs, ‘to process alleged
'reprl;sl;nmﬁve coﬁduct violations in a very specific manner: they must refer 'sixch violations-to
the Office of the lGen"eral Counsel (“OGC™) and “take no further action on the suspected
" violation unless requested to do so by the Office of General Law, 0GC.” SezHALLEX
, I1-1-50A., Exhibit C: The process also gwes representatives charged with violation of SSA’s
rcgulatlons notice and an opportunity to responcl and other procedural rights. See 20 CF.R,
§§ 404.1740-1799, 416.1540-1599. ' '

In this instance, Respondent did not comply with Agency regulations and procedures.
Instead, contrary to Agency policy, Respondent sent information directly to the OSB in his

atterpt to provicl;: evidence of a rcpmécntative’s conduct. Respondent’s behavior is particularly




egregious given that he knew that he was required to process any alleged violations of the rules
of represm'ﬁﬁve conduct pursuant to the Agency policy set forth in HALLEX., Respondent
revealed that he understood SSA’s policy regarding this issue when he twice admitted in a July
23, 2004, letter addressed to the OSB that “Administrative Law Judges are prohibited from

making bar cofnplaints against practicing attorneys.” Seg Exhibit D.

CHARGE Jil: Conduct Unbecoming an Administrative Law Judge
Specification; Respondent engaged it conduct unbecoming an Administrative Law Judge in .
March 2008 when he was not fully candid when responding to questions about his actions

regarding the disclosure.of PII and a complaint against a representative-to the state bar, and when .
he provided inaccurate information to OSB investigators.

' Narrative

The narratives to Charge I and Charge II are incorporated herein by refe_r.encc.

After Respondent p;'ovide;d to the OSB a Heaﬁhg- CD that contained a claimant’s
pelﬁonally identifiable mfommnon. the c!axmant ﬁled a complaint against Respondent w:th the
OSB. Respondent then provided a wmten statement to OSB investigators on March 18 2008.
See Exlubtt E. In that statement, Respondent asserted that membcrshlp in a state bar was nota
. reqmrement of his position as an AJ.J and that he was 2 member of the OSB by choice. Tlns
statement to the OSB way inaccurate’ and mconsistent with the statement he provxded to his
supervisor on March 17, 2008, in which he stated that membership in the OSB was a condition
of his employment, Thus Respondent provided inconsistent statements, juét one day apart, to
two investigating bodies, Each statement purported to justify his actions for each examining

authority’s different purposes.

! Effective April 19, 2007, OPM implemented as regulation its previously announced policy that AUs were required
to maintain an active bar membeérship status, On July 18, 2008, OPM published notice that effective immedistely
pending a final rule, incumbent ALTs need not comply with the bar membership requiremeénts,




Respondent also asserted in the March 18, 2008, statement that the Social Security
claifnant’s signature on a Form SSA-827 (Authorization for Source to Release Information to
SSA) waived the claimant’s rights under the Privacy Act and authorized Respondent to disclose
the claimant’s personally identifiable information to the OSB. See Exhibit E. Itis clear that by

" signing Form SSA-827.,,a claimant does not waive his or her privacy rights or coﬁsent to the
release of personally identifiable information, Form SSA-827 specifically aunthorizes disclosure
of information to SSA for the purpose of determining “eligibility for benefits, including looking
at the combined effect of any impair:'nents that by themselves would not meet SSA’s c!e'ﬁuitiOn.
of disability; and whether [the claimant] can manage such benefits.” See Exhibit F, pp. 5-6.
.Signatories of Form SSA-827 do not éuthorize the kind of ﬁersqnaﬂy-.idgnﬁﬁable information
release that Respondent perpetrated. . .

By his above actions, Respondent failed to c;omply with g;merally accepted standards of
judicial conduct by not being fully canciid, ‘honest, or accurate in his'reslmnses to édnﬁrﬁstraﬁve

inquirjes,

CONCLUSION
Respondent's decision to provide to an investigator of the OSB ﬂ:Hear_il;g CD coniaining
2 claimant’s personally identifiable information, and ﬂ.le‘fact that he submitted the Hearing CD to
address alleged violations of the rules of conduct for representatives, 'dcmonstrate Respondent’s
flagrant disregard for SSA’s rules and policies regarding the sat‘"éguatding of personally
'identifiable information arid reporﬁﬁg a]legationé of representative misconduct. Furthermore,
Respondent engaged in conduct unbecoming an admimtstra;i ve law judge when he impropetly

released information gained as a result of his judicial duties and when, during the investigation




that resulted from his behavior discussed above, Résp;mdent provided inaccurate information to
investigators. from the OSB. As an administrative law judge, Respondent “occupies a high and
prominent federal office, one requiring that its incmnbe;nts con&uct themselves in a ﬂ‘tﬁng
manner.” Social Security Admin. v. Manion, 19 M.S.P.R. 298, 319 (1984), aff°d sub nom.
Mariion v. Department of Health and Human Servs., 746 F.2d 1491 (Fed. Cir. 1984)(unpublished
opinion). SSA has made the safegudrding of personally identifiable information an important
priority for all SSA employees. This is 'demomtratcd by the fact that every SSA employee must
acknowledge that he or she has read and tmderstor;d S_SA’s Annnal Reminder on Safeguarding
Personally Identifiable Information (PIT) for SSA Employees. Since Respondent intentionally
released personally identifiable information knowmg tha't such release was against SSA policy,
and has refused to acknowledge or take responsibility for the behavior described above, a 30-day

susperision is necessary to ensure that Respondent does not repeat his imprdper and unbecoming

. behavior.

PRAYER FOR RELIEF

Accordingly, for the reasons specified, the Agency seeks authorization to suspend Respondent,

Dzn R. Hyatt, from his position as an ALJ for 30-days.

Respectfully submitted,

'03/@/09 TN (;%

Dae /[ : #fank Cristaudo
Chief Administrative Law Judge
Office of Disability Adjudication
and Review
Social Security Administration




